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The trust is a well-established concept in common law originating in England during the Middle-
Ages. Underlying the trust is the concept of “dual ownership” — namely, that the legal title to prop-
erty is vested in one person (the Trustee) with beneficial ownership of the same property being
vested in another. In many cases, settling assets on a trust better serves a person’s purpose than
placing them in a company.

When a person transfers assets to a company in return for shares, he retains an indirect proprietary
interest in those assets through the shares in the company. When he transfers the same assets to a
Trustee, he can effectively divest himself of direct or indirect ownership of those assets yet retain
control through the terms of the trust deed. Because of this basic difference in ownership, the trust
is a useful financial and tax planning instrument.

BVI TRUSTS

As a common law jurisdiction the British Virgin Islands is frequently selected as the proper law and
administrative situs of trusts used for financial and estate planning purposes. Instruments of Settle-
ment and Declarations of Trust frequently specify that the trust shall be governed by BVI law.

The principal statute in the BVI governing the establishment and operation of trusts is the Trustee
Ordinance, 1961. The ordinance has been subject to two substantive changes since its enactment,
described below.

Trustee Ordinance Changes

In 1993 the Ordinance was amended to incorporate a number of important developments in inter-
national trust practice. The 1993 amendments include:

* A 100 year perpetuity period may be stipulated in trust instruments.

e “Wait and See” rules to avoid a trust being found to be in violation of the rule against perpetuities.
¢ Rules relating to determining and changing the proper law of a trust.

A prohibition on the enforceability of civil law forced heirship rules to transfers to BVI trusts.

¢ Rules governing the establishment of Purpose Trusts.

e Statutory recognition of the office of Protector.

¢ Standard Trustee powers which may be included by reference in a trust instrument.

In 2004 the Virgin Islands Special Trusts Act (VISTA), 2003 came into force. VISTA introduced the
following innovative changes to the local trust law:

e Trustees are permitted to hold shares in a company without fiduciary responsibility for the
management or success of the company.

e Third parties (e.g. lenders) dealing with trusts are able to enforce claims directly against the
assets of a trust.

providing confidence through performance WWW.TRIDENTTRUST.COM



http://www.tridenttrust.com

7y TRIDENTTRUST BRITISH VIRGIN ISLANDS

KEY FACTS

¢ Existing protections for trusts against forced heirship claims are strengthened.
¢ Settlors can prevent Beneficiaries from unanimously agreeing to terminate a trust for a period of up to 20 years.
¢ A Settlor can confer on a Trustee a duty to intervene to resolve specific problems (for example, a deadlocked board).

e Trust instruments can lay down rules for the appointment and removal of Directors (thereby reducing the
Trustee’s ability to intervene in management by appointing Directors of their own choice).

¢ Both Beneficiaries and Directors have the right to apply to court if Trustees fail to comply with the require-
ments for non-intervention or the requirements for Director appointments and removal.

¢ The sale of shares can be made subject to Directors’ approval.

¢ ATrustee, except in certain specified circumstances, can be prevented from exercising its voting or other
powers so as to interfere in the management or conduct of any business of the company.

¢ The Trustee can only dispose of the shares in a company with the consent of the Directors of the company
(or such other persons as are specified in the trust deed).

Additional changes made in 2004 to the BVI Trust Laws include:

e ATrustee of a trust which by its terms adopts the relevant provisions of the statute, will not be personally
liable under any contract which the Trustee has entered into with another if the Trustee has disclosed (or the
other party was aware) that it was contracting as Trustee (unless the contract provides otherwise). A claim
based on such a contract may be satisfied out of the trust fund.

¢ If the trust deed does not elect to be governed by the relevant provisions of the statute (and if the trust
instrument does not provide otherwise), where a Trustee has entered into a contract having disclosed its
fiduciary capacity, it will be liable under the contract to the third party only to the extent of the value of the trust
fund when the payment falls due (including the amount of any distributions made after the contract was entered
into).

e ATrustee will only be liable for a tort committed in the course of administering the trust if the Trustee is
personally at fault.

¢ Where requested by a lender a Trustee may restrict its future powers of investment and distribution (and the
powers of appointment and removal of Trustees) in order to protect the lender — the purpose of this provision
is to address the legitimate concerns of those dealing with Trustees who might be concerned that their rights
will be diluted as a result of the manner in which the trust is administered after a liability has been incurred
by the Trustees.

LOCAL REQUIREMENTS

BVI trusts are subject to a US$100 Trust Duty payable on the execution of the trust deed. BVI trusts are exempt from
all local registration requirements and all BVI taxes if the trust Beneficiaries are not residents of the BVI.

Trident Trust Company (BVI) Ltd
Please contact any Trident Trust office worldwide for further information Trident Chambers, Wickhams Cay

about our services and fees. Office contact details are included on the PO Box 146 Road Town, Tortola
. British Virgin Islands

following page. Tel +1-284-494-2434

Fax +1-284-494-3754
bvi@tridenttrust.com
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OFFICES

EUROPE

GUERNSEY

Trident Trust Company (Guernsey) Ltd
Tel +44-1481-727571

Fax +44-1481-723162

guernsey @tridenttrust.com

ISLE OF MAN
Trident Trust Company (IOM) Ltd

Tel +44-1624-646700
Fax +44-1624-620588
iom@tridenttrust.com

JERSEY

Trident Trust Company Ltd
Tel +44-1534-733401

Fax +44-1534-727195
jersey@tridenttrust.com

LUXEMBOURG

Trident Trust Company (Luxembourg) Sarl
Tel +352-26-30-28-48

Fax +352-26-30-28-49
luxembourg@tridenttrust.com

Trident Corporate Services (Luxembourg) Sarl

Tel +352-26-30-27-81
Fax +352-26-30-27-82
corporate.luxembourg@tridenttrust.com

MALTA

Trident Trust Company(Malta) Ltd
Tel +356 21 434 525

Fax +356 21 434 595
malta@tridenttrust.com

SWITZERLAND

Trident Corporate Services AG
Tel +41-44-396-1080

Fax +41-44-396-1081
switzerland@tridenttrust.com

UNITED KINGDOM
Trident Trust Company (UK) Ltd
Tel +44-20-7935-1503

Fax +44-20-7935-7242
uk@tridenttrust.com

Trident Company Services (UK) Ltd

Tel +44-20-7487-0460
Fax +44-20-7487-0461
corpservices@tridenttrust.com

THE AMERICAS/
CARIBBEAN

BAHAMAS

Trident Corporate Services (Bahamas) Ltd
Tel +1-242-322-6154

Fax +1-242-328-1064
bahamas@tridenttrust.com

BARBADOS

Trident Corporate Services (Barbados) Ltd
Tel +1-246-431-0760

Fax +1-246-431-0591
barbados@tridenttrust.com

BRITISH VIRGIN ISLANDS
Trident Trust Company (BVI) Ltd
Tel +1-284-494-2434

Fax +1-284-494-3754
bvi@tridenttrust.com

CAYMAN ISLANDS

Trident Trust Company (Cayman) Ltd
Tel +1-345-949-0880

Fax +1-345-949-0881
cayman@tridenttrust.com

NEVIS

Meridian Trust Company Ltd
Tel +1-869-469-1333

Fax +1-869-469-0968
nevis@tridenttrust.com

PANAMA

Trident Trust (Panama) S.A.
Tel +507-302-7494

Fax +507-302-7497
panama@tridenttrust.com

UNITED STATES

New York

Trident Corporate Services, Inc
Tel +1-212-840-8280

Fax +1-212-944-5923
nyc@tridenttrust.com

Atlanta

Trident Corporate Services, Inc
Tel +1-404-233-5275

Fax +1-404-233-9629
usa@tridenttrust.com

US VIRGIN ISLANDS
Trident Trust Company (VI) Ltd
Tel +1-340-774-7322

Fax +1-340-776-0651
usvi@tridenttrust.com

ASIA/PACIFIC

HONG KONG

Trident Corporate Services (Asia) Ltd
Tel +852-2805-2000

Fax +852-2850-4090
hongkong@tridenttrust.com

NEW ZEALAND

Trident Trust Company (NZ) Ltd
Tel +64-9-300-6067

Fax +64-9-366-1482
nz@tridenttrust.com

SINGAPORE

Trident Trust Company
(Singapore) Pte Ltd

Tel +65-6304 3288

Fax +65-6491 1231
singapore@tridenttrust.com

MIDDLE EAST/
AFRICA

CYPRUS

Trident Trust Company (Cyprus) Ltd
Tel +357-258-20-650

Fax +357-253-61-857
cyprus@tridenttrust.com

Trident Fiduciaries (Middle East) Ltd

Tel +357-253-53-520
Fax +357-258-18-808
fiduciariesme@tridenttrust.com

DUBAI

Trident Trust Company (UAE) Ltd
Dubai Branch

Tel +971-4-321-2444

Fax +971-4-321-9044
dubai@tridenttrust.com

MAURITIUS

Trident Trust Company (Mauritius) Ltd
Tel +230-210-9770

Fax +230-210-1266
mauritius@tridenttrust.com

SEYCHELLES

Trident Trust Company
(Seychelles) Ltd

Tel +248-4-422-000

Fax +248-4-422-010
seychelles@tridenttrust.com
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